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Appellant respectfully submits this brief in
reply to respondents' brief filed herein.
Both

L~e

decision of the lower court and the

arguments of respondents on appeal center around the alleged
fact, that the acts of the respcndents were independent and
further that they had a contract at will with plaintiffs.
Hence it is claimed that there is no cause of action arising
out of L~e collective termination from appellant and the
collective new appointment with respondent Plumbers Supply.
The prevailing rule of law, however, permits a cause of
action as against a competitor who, after certain acts done
by it and by the terminating employees, captures those employees
and the business of a plaintiff.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

The motives of the competitor may be demonstrated
by a fradulent and unlawful conspiracy to steal the
employees of another.

The inducement of the competitor

to cause harm to a plaintiff through destruction of his
business and pirating of his employees is commonly

fo~d

from the means by which the termination from the old
I

employer and employment at the new employer was accomplish'·

··r

Thus, where an employee in an existing fiduciary relationsi:
with his employer seeks to induce other employees to
terminate their relationship, liability will be found as agq
t..'le defendant employee and as against the competitor who
secretly employed him while he was still an employee of the
plaintiff.

1

Hayes v Schweikart's Upholstery Co., 55 Tenn.

App. 442,462, 402 S.W. 2d 472, 481 (1965), cert. den. (196o•.
In Wearever Alumin urn v Towne craft Industries, Inc.,
75 N.J. Super. 135, 182 A.2d 387,393 (1962), the court saia:~
The conduct of defendant, as evidenced by
the actions of Eisenfeld and Nakash, was
designed and intended to promote the
interests of the defendant at the expense
of the plaintiff.
The injuries suffered
by the plaintiff, i.e., loss of man power
and loss of revenue, was not an accidental
consequence of defendant's wrongful act; 1t
was the ultimate consequence envisioned and
planned for by the defendant.
The facts are undisputed that defendant Dahle was in the
. I

employ of plaintiff at the time that defendant zarbock eJP!llC'
Dahle, that Zarbock, as the owner of all of the stock of
t as
defendant Plumber Supply, was its principal, an d th a

result of Dahle's actions, especially as demonstrated bY
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J

his threats that Sadler would divert business in the event
she were held to a two-week termination period, demonstrably
evidences an intention of Dahle, who is now in the employ
of Zarbock, to hinder and obstruct the business of plaintiff.
Some courts have read into the employment at will
at least a contractual obligation to perform services for
the best interests of the employer and that where a key
employee acts to the detriment of his employer prior to
the time that he terminates, either by disclosing confidential
information to a competitor or by failing to disclose his
relationship with a competitor, gives rise to a cause of
action against all defendants founded upon breach of
fiduciary duty.

Such cause of action is not limited, as

respondent suggests to officers and directors of corporations,
but has been extended to cover the duties of other key
employees.

See C-E-I-R, Inc. v Computer Dynamics Corp.,

229 Md. 357, 368-369, 183 A.2d 374, 380-381 (1962).
It is precisely to guard against a breach of
fiduciary duty or an inducement to leave employment so as to
capture the business of a plaintiff by a defendant competitor
that the courts will look carefully at a situation in which
an employee has arranged his termination of old employment
and his commencement of new employment to coincide.

Barden

Crean & Milk Co. v Mooney, 305 Mass. 545, 546, 26 N.E.2d
32 4, 32 5 ( 19 40) .

under those circumstances the counts are

likely to find injury to the former employer and award
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At least three cases, all in point, are to

~e

effect that the employee's contract at will is not to be
advanced as a shield protecting his actions and that of thE

defendant competitor in seeking to do damage to the busines.
of plaintiffs.

Thus

1

the California Court in Charles

c.

Chapman Building Co. v California Mart, 2 Cal. App. 3d 84o,
855 82 Cal. Rptr. 8 30, 8 36 ,

( 19 6 9)

reh denied ( 19 70) held:

Unjustified interference with an advantageous business relationship is actionable
even though no breach of contract is involved.
Another California Court stated the principle as:
It is well established that unjustified
interference with an advantageous business relationship is actionable even
though no breach of contract is involved.
Tokuzo Shive v Japan Food Corp., 252 Cal.
App. 2d 120, 60 Cal Rptr. 43,44, (1967)
reh denied ( 19 6 7l
Hence

1

"the value of an employment relationship

lies in the reasonable probability that by properly
treating his employees, the employer will be able to retain their services.

The pecuniary value of retaining

the same employees is uncalculably great and must be carefully protested.

To allow a competitor to entice away the

employees of another using the excuse that the employment

was at will, would divest the employer of his property righ:
to pursue his lawful business, unhampered by unjustifiable
interference."

Note, Relational Torts-Interference Wi_!!!.

Contractual Relations-Contract At Will, 36 Temp. L.Q. 237 '
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It is clear, therefore, that an act of interference
can be found to have been committed by a defendant competitor.

In this case the prime actor was Zarbock who

was the only principal of respondent PlumbersSupply.

He,

working with Dahle, induced the change of employment of all
of the employee respondents herein.

The means for a change

of employment was created through such inducement.

Under

the ruling of Lockwood Grader Corp. v Backhaus, 129 Colo.
339, 270 D.2d 193 (1954) and other

similar cases, this

Court should consider the acts of all parties to come within
a common design to effect the termination of their employment
and to hinder the business of the appellant.
There is undisputed evidence of numerous meetings
between zarbock and Dahle during the month of April, 1977,
the participation of Dahle in the ordering of inventory, the
participation of respondents Maser, Erickson, and Sadler in
conjunction with Dahle and Zarbock in the preparation of an
announcement undisputedly stating that the parties could now
be found at a new address and telephone, offering the same
fine service, the testimony of zarbock that Plumbers Supply
had sought to enter the waterworks business for at least a
year and a half but had not significantly entered the sarr~
prior to the acts complained of, the actions of Dahle in
i~ducing Sadler and informing, if not inducing, Maser and
Eric~son to change employment to Plumbers Supply, and the
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diverting of at least two orders away from appellant over
to Plumbers Supply before the change in employment.

The

court below, however, failed to find that any of the above
gave evidence of a conspiracy or joint effort to injure
appellant solely on the absence of a contractual relation·
ship between the appellant and the respondent employees. I:
is submitted that on this ground alone the lower court committed reversible error.

This refusal to apply a standard

of law directed to the totality of the acts of the defendar.:
competitor Zarbock and Plumbers Supply and the respondent
employees in effect compelled the decision of the lower
court which is appealed from herein.
It is further submitted that as a matter of good
commercial policy, a court in weighing the free movement
of employees as against the proprietary interest of a
former employer must look especially at the resulting in·
jury to the latter's business and be on guard for commissio;
of acts which supply the means for the tortious conduct
of a defendant competitor.

The court in Wearever, supra.,

applied the theory of equity to its holding by explicitly
declaring:
Equity and good conscience compel
the conclusion that defendant respond in damages for its tortious
conduct. A denial of such relief
would, in effect, operate as a
sanction of commercial immorality
and would permit the defendant, as
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a wrongdoer, to rely upon the rights
of innocent, pirated employees to
completely and effectively shield itself from the consequences of its
wrongful actions. 182 A.2d at 396
It is respectfully submitted that the lower court
erred in its decision.

Appellant should be awarded its lost

profits as it has already established them at trial below.
It should also be granted punitive damages against respondents.
Respectfully submitted,

/
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KIR ON, McCONKIE, BOYER & BOYLE
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t Lake City, Utah 84111
·
ephone:
(801) 521-3680
KENNETH SCHNAPER
CRANE COMP AJ.~Y
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New York, New York
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